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M NUTE ENTRY

This matter was taken under advi senent on Decenber 14, 2001,
follow ng an evidentiary hearing.

The Court adopts the findings of fact set forth in the
Di scovery Master’s Findings and Reconmendations (Corrected),
filed on July 11, 2000, and will nodify the sanctions
reconmendat i ons.

The Court finds that the facts in the Di scovery Master’s
report and the inferences drawn therefromare accurate and
justified, whether subject to de novo review or subjected to a
“clearly erroneous” standard.

Docket Code 019 Page 1



SUPERI OR COURT OF ARI ZONA *** F|ILED ***

MARI COPA COUNTY 12/ 21/ 2001
12/ 17/ 2001 CLERK OF THE COURT
FORM VOOOA
JUDGE PENDLETON GAI NES J. Stobiersk
Deputy

CVv 1995- 012521

UNUM s criticisns are, by and large, |late and m spl aced and,
even where warranted, would not change the thrust or essence of
the Discovery Master’s ultimate factual finding, i.e., “that UNUM
was neither forthcom ng nor honest and m srepresented the
capabilities of its conputer systens to answer the Interrogatory
[No. 1, Third Set Revised; also described as Interrogatory 3-1].~
UNUM argues that its conputer systens could not have accurately
and conpletely answered the interrogatory and all its subparts in
1996 (or even now); that its enployees nmade “inartful” but not
intentionally m sleading statenents to the Court and Di scovery
Master; that the Discovery Master and his conputer expert shoul d
have tested UNUM s systemin situ; and that the “functiona
equi val ents” analysis used by the D scovery Master was fl awed.
The Court rejects all such arguments for reasons which were
devel oped and/or stated on the record at the hearing.

UNUM s conduct is and shoul d be sanctionable. The Court
agrees with the D scovery Master’s recomrendati on to withhold the
ultimate sanction of striking pleadings and entering default on
the facts presented here; agrees in concept with the
reconmmendati on as to nonetary sanctions; and will allowa jury
i nstruction, whether authorized by Cvil Rule 37 (c) or the
Court’s inherent authority to nonitor, supervise and sanction
di scovery m sconduct.

| T 1S ORDERED AS FOLLOWNG

1. UNUM s njections to Discovery Master’s Findings and
Reconmendati ons, filed on August 1, 2000, are
overrul ed, except as set forth in this Oder

2. UNUMw Il be assessed:

a. All costs of the Discovery Master’s proceedi ngs
relative to this specific issue, as to which costs
the Discovery Master is requested to file a report
not later than January 18, 2002; and
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b. Plaintiff’'s costs and attorneys’ fees relative to
participation in the D scovery Master’s proceedi ngs
relating to this specific issue. Plaintiffs’
counsel shall file a verified, detailed application
for such costs and fees not |ater than January 18,
2002, and UNUM may file a response and/or objections
not |ater than February 1, 2002

3. At trial, the jury will be instructed as foll ows:

“The Court has determned that Defendant UNUM Life
| nsurance Conpany of Anerica was neither honest nor
forthcom ng and msrepresented the capabilities of its
conputer systenms in answering a pretrial interrogatory
inquiring about other lawsuits against it. The
significance of, and the effect to be given to, this
determ nation is for you, and you alone, to consider.”

4. Counsel wll file witten position statenments by
Fri day, January 18, 2002, addressing:

a. The need for continued participation by the Discovery
Master in this case; and

b. The D scovery Master’'s request for direction as to
di sposition of files, records and docunents in his
possession relating to these proceedi ngs.

5. This matter is set for a Rule 16 Pretrial Conference on
February 8, 2002 at 11:30 a.m in this division.

Al'l counsel and unrepresented parties are to neet personally
before the Pretrial Conference to discuss the subjects listed in
Cvil Rule 16(b). Counsel shall prepare and file a Joint
Pretrial Conference Menorandum no |later than five judicial days
before the conference, addressing all applicable subjects |isted
in Gvil Rule 16.
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| f counsel are unable to agree on any of the itens in the
Joint Pretrial Conference Menorandum the reasons for their
inability to agree shall be set forth in the nmenorandum

Counsel are remnded that the Court may inpose sanctions
agai nst counsel and/or the parties for failure to participate in
good faith in the Joint Pretrial Conference Menorandum or the
Pretrial Conference.
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